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1. Bidders' warranties which limit responsibility of 
bidders in contravention of warranty in IFB render 
bids nonresponsive. 

2. Award by foreign government grantee, under Agency 
for International Development (AID) grant 
procurement, should not be disturbed since grantee 
has relied in good faith on AID approval, albeit 
erroneous, AID letter of commitment has been 
delivered to awardee and awardee has proceeded 
with performance. 

3.  Claim for damages from bidder whose bid properly 
was rejected as nonresponsive will not be 
considered. 

Champion Road Machinery International Corporation 
(Champion) requests our review of the Agency for Interna- 
tional Development (AID) approval of an award to Galion 
Manufacturing Division of Dresser Industries, Inc. (Galion), 
by the Arab Republic of Egypt (ARE) for 54 motorgraders and 
accessories under ARE invitation for bids (IFB) No. DSF- 
MLG/89-84/ARE financed by AID Grant No. 263-K-605 (now 
263-0161). Champion, the low bidder by approximately 
$300,000, objects to the rejection of its bid as nonrespon- 
sive and contends that AID'S approval of an award to Galion, 
the second low bidder, was improper because Galion's bid was 
nonresponsive. Champion claims damages as a result of AID'S 
improper approval of the award to Galion. 

We deny a portion of Champion's complaint and its claim 
for damages. We sustain Champion's complaint that Galion's 
bid was nonresponsive. 

GAO ROLE 

We have considered this complaint pursuant to our 
policy of reviewing contract awards made with grant funds 
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t o  d e t e r m i n e  w h e t h e r  t h e r e  h a s  been c o m p l i a n c e  w i t h  
a p p l i c a b l e  s t a t u t o r y  r e q u i r e m e n t s ,  a g e n c y  r e g u l a t i o n s  and  
g r a n t  terms. 1/ 7 See N i e d e r m e y e r - M a r t i n  Co., 59 Comp.  Gen. 
7 3  a t  76 ( 1 9 7 9 1 ,  79-2 C.P.D.  11 314 a t  p. 6. A l t h o u g h  con-  
t r a c t s  u n d e r  g r a n t s  to  f o r e i g n  g o v e r n m e n t s  f i n a n c e d  b y  A I D  
a r e  n o t  s u b j e c t  t o  r u l e s  a p p l i c a b l e  t o  f e d e r a l  p r o c u r e m e n t s ,  
c o n t r a c t  awards s h o u l d  comply  w i t h  a p p l i c a b l e  s t a t u t o r y ,  
r e g u l a t o r y  and  g r a n t  c r i t e r i a .  S o l a  Basic I n d u s t r i e s ,  
B-185505, A p r i l  7 ,  1 9 7 6 ,  76-1 C.P.D. 11 232. I n  t h i s  r e g a r d ,  
w e  h a v e  h e l d  t h a t ,  i f  c o m p e t i t i v e  b i d d i n g  i s  r e q u i r e d ,  I F B ' s  
i s s u e d  by  f o r e i g n  g o v e r n m e n t s  p u r s u a n t  to  A I D  g r a n t s  m u s t  
fol low c e r t a i n  b a s i c  p r i n c i p l e s  o f  f e d e r a l  p r o c u r e m e n t  law,  
b u t  t h a t  t h i s  r e q u i r e s  o n l y  t h a t  t h e  g r a n t e e s '  d e c i s i o n s  be 
r a t i o n a l ,  a s  o p p o s e d  to  g r a n t e e  c o m p l i a n c e  w i t h  t h e  t e c h n i -  
c a l  i n t r i c a c i e s  o f  f o r m a l  a d v e r t i s i n g .  N i e d e r m e y e r - M a r t i n  
- C o . ,  59 Comp.  Gen. 7 3  a t  78  ( 1 9 7 9 1 ,  79-2 C.P.D. 11 3 1 4  a t  
p. 8.  

APPLICABLE REQUIREMENTS 

I n  t h i s  c a s e ,  t h e  r e q u i r e m e n t s  w h i c h  a p r o p o s e d  award  
m u s t  meet p r i o r  t o  A I D  a p p r o v a l  a r e  t h e  f o l l o w i n g :  (1) t h e  
s t a t u t o r y / r e g u l a t o r y  r e q u i r e m e n t s  of A I D  R e g u l a t i o n  1 ( 2 2  
C . F . R .  S 201.22  ( 1 9 8 4 ) ) ;  ( 2 )  t h e  terms of t h e  g r a n t  a g r e e -  
men t :  and  ( 3 )  t h e  terms o f  t h e  IFB. A I D  R e g u l a t i o n  1 
p r o v i d e s :  

"Awards.  E v e r y  award s h a l l  b e  made t o  t h a t  
r e s p o n s i b l e  b i d d e r  whose b i d ,  c o n f o r m i n g  to  t h e  
i n v i t a t i o n  f o r  b i d s ,  i s  lowest i n  price,  u n l e s s  
a n o t h e r  b i d  is  d e m o n s t r a b l y  more a d v a n t a g e o u s  to  
t h e  importer  [ARE] b e c a u s e  o f  a n y  f a c t o r  ( o t h e r  
t h a n  p r i ce )  set  f o r t h  i n  t h e  i n v i t a t i o n  f o r  b i d s  
a s  a f a c t o r  to  be c o n s i d e r e d  i n  t h e  e v a l u a t i o n  of 
b i d s . "  22 C .F .R .  S 2 0 1 . 2 2 ( d ) .  

- l/ 
c o m p l a i n t s .  - S e e  50 Fed. Reg. 3978 ( 1 9 8 5 ) ;  The  George 
S o l l i t t  C o n s t r u c t i o n  Co., B-218101, Feb .  6 ,  1 9 8 5 ,  85-1 
C.P.D. 11 . 

E f f e c t i v e  J a n u a r y  2 9 ,  1 9 8 5 ,  w e  n o  l o n g e r  c o n s i d e r  s u c h  
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The grant agreement provides: 

"NO more than reasonable prices will be paid 
for any goods or services financed, in whole or in 
part, under the Grant. such items will be 
procured on a fair and, to the maximum extent 
practicable, on a competitive basis." Article C, 
section C . 4 .  

Finally, the IFB provides that the lowest priced responsible 
and qualified bidder responsive to the IFB will receive the 
award. The IFB defines "responsive," in part, as follows: 

" A  responsive bid is one which accepts all of the 
terms and conditions of the IFB without material 
modifications. A material modification is one 
which . . . limits in any way responsibilities, 
duties, or liabilities of the bidder or any rights 
of the borrower [ARE] or of AID, as any of the 
foregoing have been specified or defined in the 
IFB. " 

PROCUREMENT BACKGROUND 

Under the Activity Protocol implementing the grant, ARE 
receives, opens and evaluates bids prior to recommending a 
proposed award to AID. Upon receipt of ARE'S recommenda- 
tion, AID is required to examine the proposed award to 
ensure that it is in accordance with the IFB's terms and 
conditions. AID then issues a letter to ARE advising of its 
determination. 

Of the five bids received, Champion was low and Galion 
second low. The Champion warranty varied from the IFB and 
ARE referred the deviation to AID for review. AID found the 
deviation material and advised ARE that the Champion bid was 
nonresponsive. The record indicated that, at approximately 
the same time, ARE was experiencing concern regarding the 
responsiveness of Galion's bid. However, instead of 
requesting AID's review of the bid, ARE sought clarification 
of the bid directly from Galion. One of the items clarified 
was the responsiveness of Galion's warranty. Satisfied with 
Galion's clarification, ARE proposed to AID an award to 
Galion. On June 2 4 ,  1 9 8 4 ,  AID approved the proposed award. 
The contract was awarded to Galion by ARE on June 26, 1984. 
Champion requested AID'S reconsideration of its determina- 
tion that Champion's bid was nonresponsive. AID recon- 
sidered on the basis of Champion's clarifications and found 
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C h a m p i o n ' s  b i d  r e s p o n s i v e .  A I D  a d v i s e d  ARE a n d  G a l i o n  of 
t h i s  c h a n g e  o f  p o s i t i o n .  ARE a t  f i r s t  a g r e e d  t o  c a n c e l  t h e  
award to  G a l i o n ,  b u t  l a t e r  r e q u e s t e d  t h a t  A I D  r e c o n s i d e r  i t s  
d e t e r m i n a t i o n  t h a t  C h a m p i o n ' s  b i d  was r e s p o n s i v e .  G a l i o n  
p r o t e s t e d  t h e  d e t e r m i n a t i o n .  A I D  c o n s i d e r e d  h a v i n g  t h e  I F B  
c a n c e l e d .  However,  A I D  h e a d q u a r t e r s  i n  Washing t o n ,  D. C. 
(AID/Wash ing ton)  r e v i e w e d  t h e  mat te r  and  d e c i d e d  t h a t  
C h a m p i o n ' s  b i d  w a s  n o n r e s p o n s i v e  a n d  t h a t  G a l i o n ' s  b i d  was 
r e s p o n s i v e  because G a l i o n ' s  s t a n d a r d  w a r r a n t y  d i d  n o t  have  
t o  be c o n s i d e r e d  p a r t  o f  G a l i o n ' s  b i d .  AID/Washington 
a d v i s e d  t h e  f i e l d  o f f i c e  i n  Cairo t o  p r o c e e d  w i t h  award to  
G a l i o n .  G a l i o n  was g i v e n  t h e  A I D  l e t te r  of commitment o n  
Aug u s  t 3 0. 

B I D  RESPONSIVENESS 

I n  c o n s i d e r i n g  t h e  r e s p o n s i v e n e s s  o f  t h e  Champion and  
G a l i o n  b i d s  t o  t h e  I F B ,  w e  bear i n  mind c e r t a i n  f u n d a m e n t a l  
c o n c e p t s  of formal a d v e r t i s i n g .  F i r s t ,  a r e s p o n s i v e  b i d  
m u s t  c l e a r l y  e v i d e n c e  o n  i t s  f a c e  t h e  b i d d e r ' s  i n t e n t i o n  to 
comply  w i t h ,  a n d  be bound b y ,  t h e  terms and  c o n d i t i o n s  of 
t h e  IFB.  S e c o n d ,  a b i d d e r  may n o t  be a f f o r d e d  a n  o p p o r t u -  
n i t y  a f t e r  b i d  o p e n i n g  t o  c h a n g e  or a l t e r  i t s  b i d  so as to  
m a k e  i t  r e s p o n s i v e  s i n c e  t h i s  is  t a n t a m o u n t  to  p e r m i t t i n g  
t h e  s u b m i s s i o n  of a s e c o n d  b i d .  S h e f f i e l d  B u i l d i n q  Company, 
Incorporated,  8-181242, A u g .  1 9 ,  1974, 7 4 - 2  C.P.D. 11 108. 
T h i r d ,  e v e n  where  a b i d  is  r e a s o n a b l y  s u b j e c t  to  t w o  i n t e r -  
p r e t a t i o n s ,  a b i d d e r  may n o t  e x p l a i n  t h e  b i d ' s  mean ing  i f  
s u c h  c l a r i f i c a t i o n  c o u l d  p r e j u d i c e  o t h e r  b i d d e r s .  - BCP 
p r i n t i n g ,  I n c . ,  B-188511, J u n e  2 ,  1 9 7 7 ,  77-1 C.P.D. N 387. 
F o u r t h ,  t h e  terms of a w a r r a n t y  are  a ma te r i a l  p a r t  o f  a n  
I F B  a n d  a b i d d e r ' s  e x c e p t i o n  t o ,  o r  q u a l i f i c a t i o n  o f ,  a n  
IFB's w a r r a n t y  c l a u s e  r e n d e r s  i ts  b i d  n o n r e s p o n s i v e .  
P r e m i e r  E lec t r i c  s u p p l y ,  I n c . ,  B-191184, J u l y  21, 1 9 7 8 ,  78-2 
C.P.D. 11 5 9 ;  45 Comp. Gen. 273 ( 1 9 6 5 ) .  

I F B  WARRANTY AND SUBMISSION REQUIREMENTS 

The I F B  r e q u i r e d  a w a r r a n t y  t h a t  r a n  1 2  m o n t h s  f rom t h e  
d a t e  of i n s t a l l a t i o n  a n d  s t a r t u p ,  u n d e r  w h i c h  t h e  c o n t r a c t o r  
b o r e  t o t a l  r i s k  and  e x p e n s e  f o r  t h e  r e p a i r  a n d / o r  r e p l a c e -  
m e n t  o f  a n y  d e f e c t s  d u e  t o  f a u l t y  d e s i g n ,  mater ia l s  a n d / o r  
w o r k m a n  s h  i p. 

The IFB f u r t h e r  p r o v i d e d :  

t 
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" A l l  c o p i e s  of t h e  b i d  m u s t  be s i g n e d  i n  i n k  by  
t E b i d d e r .  The b i d d e r ' s  name s h a l l  b e  p r i n t e d  or 
t y p e d  o n  t h e  b i d  and  each c o n t i n u a t i o n  sheet  
thereof o n  w h i c h  a n  e n t r y  is made. E r a s u r e s  o r  
o t h e r  c h a n g e s  m u s t  be i n i t i a l e d  by  t h e  p e r s o n  
s i g n i n g  t h e  b i d . "  ( E m p h a s i s  i n  o r i g i n a l . )  

CHAMPION'S B I D  

I n c l u d e d  i n  C h a m p i o n ' s  b i d  was a documen t  e n t i t l e d  
" S t a t e m e n t  o f  W a r r a n t y "  ( S t a t e m e n t ) .  Among o the r  t h i n g s ,  
t h e  S t a t e m e n t  e x p r e s s l y  d e n i e d  r e s p o n s i b i l i t y  for 
e n g i n e s ,  t i r e s  and  accessories m a n u f a c t u r e d  b y  others .  

G A L I O N ' S  BID 

I n c l u d e d  i n  G a l i o n ' s  b i d  was a d o c u m e n t ,  G a l i o n  
q u o t a t i o n  fo rm G1381 ( G a l i o n  F o r m ) ,  c o n s i s t i n g  o f  a t w o -  
s i d e d ,  p r e p r i n t e d  f o r m  w i t h  b l a n k s  o n  t h e  face sheet  f o r  
i n s e r t i o n  o f  p r o d u c t  d e s c r i p t i o n / p r i c e  a n d  t h e  manufac-  
t u r e r ' s  c e r t i f i c a t i o n  o f  c o r r e c t n e s s  a n d ,  o n  t h e  r e v e r s e ,  
s t a n d a r d  terms of e x p o r t  sa le  ( T e r m s ) .  On t h e  f a c e  shee t ,  
i n  t h e  p r o d u c t  d e s c r i p t i o n  b l a n k ,  u n d e r  t h e  h e a d i n g  "Acces- 
sor ies , "  was i n s e r t e d  w i t h o u t  e x p l a n a t i o n  t h e  p h r a s e  " 1 2  
Month W a r r a n t y . "  On t h e  r e v e r s e ,  among t h e  T e r m s  was a 
6-month w a r r a n t y  a n d  a w a r n i n g  t h a t :  

. . t h i s  d o c u m e n t ,  t o g e t h e r  w i t h  a n y  a d d i t i o n a l  
w r i t i n g s  s i g n e d  b y  . . . [ G a l i o n ] ,  r e p r e s e n t s  a 
f i n a l ,  c o m p l e t e  a n d  e x c l u s i v e  s t a t e m e n t  of t h e  
a g r e e m e n t  b e t w e e n  t h e  p a r t i e s  a n d  may n o t  be modi -  
f i e d ,  s u p p l e m e n t e d ,  e x p l a i n e d  o r  wa ived  by p a r o l  
e v i d e n c e .  

. . . . . 
"Any r e f e r e n c e d  by . . . [ G a l i o n ]  t o  . . [ A R E ' S ]  
s p e c i f i c a t i o n s  . . . a re  o n l y  t o  d e s c r i b e  t h e  
p r o d u c t s  and  w o r k  c o v e r e d  h e r e b y  and  n o  w a r r a n t i e s  
o r  other  terms t h e r e i n  s h a l l  h a v e  a n y  f o r c e  or 
e f f e c t . "  ( E m p h a s i s  s u p p l i e d . )  

L i k e  Champion, G a l i o n  e x p r e s s l y  d e n i e d  r e s p o n s i b i l i t y  f o r  
c o m p o n e n t s ,  i n c l u d i n g  e n g i n e s ,  t i res ,  and  accessories manu- 
f a c t u r e d  b y  o thers ,  I t  a lso p r o v i d e d  t h a t  t h e  6-month 
w a r r a n t y  r a n  from t h e  d a t e  o f  s h i p m e n t .  

GAO A N A L Y S I S  

I n  o u r  v i e w ,  b o t h  b i d s  a re  n o n r e s p o n s i v e .  
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Both  t h e  Champion S t a t e m e n t  and  t h e  G a l i o n  F o r m  bear 
t h e  name o f  t h e  r e s p e c t i v e  b i d d e r s  a n d  a r e  p a r t  of  t h e  
r e s p e c t i v e  b i d s  c o n s t i t u t i n g  b i d  c o n t i n u a t i o n  shee ts  ( a s  
p r o v i d e d  i n  t h e  I F B ) .  

Champion, b y  l i m i t i n g  i t s  r e s p o n s i b i l i t y  f o r  c o m p o n e n t s  
of Champion e q u i p m e n t  m a n u f a c t u r e d  b y  o t h e r s ,  q u a l i f i e d  i t s  
b i d  and  t h e r e b y  r e n d e r e d  i t s  b i d  n o n r e s p o n s i v e .  B - 1 6 9 9 2 7 ( 1 ) ,  
March 1 6 ,  1971.  

A I D  read G a l i o n ' s  s t a n d a r d  w a r r a n t y  o u t  o f  G a l i o n ' s  b i d  
o n  t h e  t h e o r y  t h a t  t h e  terms o n  t h e  r e v e r s e  s i d e  of t h e  
G a l i o n  F o r m  were n o t  s i g n e d  b y  t h e  b i d d e r .  However,  i t  is 
c l e a r  t h a t  t h e  I F B  o n l y  r e q u i r e d  t h a t  t h e  b i d d e r ' s  name be 
p r i n t e d  o n  each c o n t i n u a t i o n  sheet a n d  n o t  t h a t  t h e  shee t  be 
s i g n e d .  Therefore ,  t h e  T e r m s  of t h e  G a l i o n  F o r m  m u s t  be 
c o n s i d e r e d .  M o r e o v e r ,  w e  c a n n o t  a c c e p t  t h a t  G a l i o n ' s  cer t i -  
f i c a t i o n  of t h e  I F B  f o r m  a n d  i n c l u s i o n  of t h e  p h r a s e  "12  
mon th  w a r r a n t y "  u n d e r  t h e  h e a d i n g  " A C C e S S O r i e S "  o n  t h e  f a c e  
o f  t h e  G a l i o n  F o r m  r e n d e r e d  t h e  Terms o n  t h e  reverse of t h e  
G a l i o n  Form m e a n i n g l e s s .  S i n c e  n o t h i n g  i n  t h e  G a l i o n  b i d  
s t a t e s  t h a t  t h e  Te rms  a re  i n a p p l i c a b l e ,  t h e  i n c l u s i o n  o f  t h e  
T e r m s ,  w h i c h  a r e  i n c o n s i s t e n t  w i t h  t h e  IFB w a r r a n t y  p r o v i -  
s ions ,  created a n  a m b i g u i t y  wh ich  c a n n o t  b e  c o r r e c t e d  a f t e r  
b i d  o p e n i n g  w i t h o u t  a l l o w i n g  G a l i o n  a n  i m p r o p e r  o p t i o n  to  
avow o r  disavow i t s  b i d .  B-175660, J u n e  1, 1 9 7 2 ;  -- see a l so  
42 Comp. Gen. 96 ( 1 9 6 2 ) .  

The G a l i o n  s t a n d a r d  w a r r a n t y  was i n c o n s i s t e n t  w i t h  t h e  
I F B  terms b e c a u s e  i t  o f f e r e d  a shorter  w a r r a n t y  period t h a n  
r e q u i r e d  a n d  b e c a u s e  i t  e x c l u d e d  r e q u i r e d  e l e m e n t s  f rom 
w a r r a n t y  c o v e r a g e .  As i n d i c a t e d  a b o v e ,  t h e  terms o f  a 
w a r r a n t y  a r e  mater ia l .  The  6-month w a r r a n t y  i n  l i e u  o f  t h e  
r e q u i r e d  12-month w a r r a n t y  a l o n e  renders  t h e  G a l i o n  b i d  
n o n r e s p o n s i v e .  F u r t h e r ,  w e  h a v e  s p e c i f i c a l l y  f o u n d  t h a t  a 
w a r r a n t y  t h a t  r u n s  f rom d a t e  of s h i p m e n t  i n  l i e u  of t h e  I F B  
r e q u i r e d  w a r r a n t y  r u n n i n g  from f i r s t  u s e  is a mater ia l  
q u a l i f i c a t i o n  r e n d e r i n g  t h e  b i d  n o n r e s p o n s i v e .  B-150764, 
May 2 3 ,  1 9 6 3 ;  -- see a l s o  P r e m i e r  E lec t r ic  S u p p l y ,  I n c . ,  
B-191184, J u l y  2 1 ,  1 9 7 8 ,  78-2 C .P .D .  ll 59. W e  h a v e  l i k e w i s e  
f o u n d  n o n r e s p o n s i v e  d e v i a n t  w a r r a n t i e s  w h i c h  p r o v i d e  t h a t  
e q u i p m e n t  m a n u f a c t u r e d  by  o thers  is e x c l u d e d  from w a r r a n t y  
p r o t e c t i o n .  B - 1 6 9 9 2 7 ( 1 ) ,  s u p r a .  F i n a l l y ,  i n  a s imi la r  
s i t u a t i o n ,  where a m a n u f a c t u r e r  a r g u e d  t h a t  i t s  c e r t i f i c a -  
t i o n  t h a t  t h e  e q u i p m e n t  o f f e r e d  was i n  s t r i c t  a c c o r d a n c e  
w i t h  t h e  p r o v i s i o n s  o f  t h e  I F B  o v e r r o d e  a n  i n c o n s i s t e n t  
w a r r a n t y ,  w e  rejected t h e  a r g u m e n t  n o t i n g ,  " I f  you d i d  n o t  
i n t e n d  i t  t o  b e  a p p l i c a b l e  i t  is  n o t  u n d e r s t o o d  why 
r e f e r e n c e  was made t o  i t  i n  y o u r  p r o p o s a l  and  why y o u  
i n c l u d e d  a c o p y  of i t  w i t h  y o u r  p r o p o s a l . "  B-156681, 
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J u n e  2 ,  1965.  we t h e r e f o r e  c o n c l u d e  t h a t  G a l i o n ' s  i n c l u s i o n  
o f  t h e  G a l i o n  F o r m  r e n d e r e d  i t s  b i d  b o t h  ambiguous  and  
n o n r e s p o n s i v e .  I n f r a r e d  I n d u s t r i e s ,  I n c . ,  B-181739, 
Nov. 20 ,  1 9 7 4 ,  7 4 - 2  C.P.D. 11 272. 

I n  t h e  c i r c u m s t a n c e s ,  t h e  G a l i o n  b i d  s h o u l d  n o t  h a v e  
b e e n  a c c e p t e d .  However,  w e  r e c o g n i z e  t h a t  ARE c o m p l i e d  w i t h  
a p p l i c a b l e  r e q u i r e m e n t s  i n  s u b m i t t i n g  t h e  p r o p o s e d  award to  
A I D  f o r  a p p r o v a l .  M o r e o v e r ,  ARE i n  good f a i t h  re l ied o n  
A I D ' S  a p p r o v a l  i n  a w a r d i n g  t h e  c o n t r a c t  t o  G a l i o n .  s i n c e  
t h e  A I D  l e t t e r  o f  commitment  h a s  been d e l i v e r e d  t o  G a l i o n  
and  G a l i o n  h a s  p r o c e e d e d  w i t h  p e r f o r m a n c e ,  w e  d o  n o t  
recommend t h a t  t h e  award b e  d i s t u r b e d .  - S e e  N e w  World 
R e s e a r c h  C o r p o r a t i o n ,  B-186084, Auq. 31, 1 9 7 6 ,  76-2 C.P.D. 
11 206. 

F u r t h e r ,  s i n c e  champion  was n o n r e s p o n s i v e  and  t h e r e f o r e  
n o t  e n t i t l e d  t o  award, w e  w i l l  n o t  c o n s i d e r  i t s  c la im f o r  
damages .  
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